OFFICE OF THE GENERAL COUNSEL
Division of Operations-Management

MEMORANDUM OM 96-67 October 23, 1996

TO: All Regional Directors, Officers-in-Charge,
and Resident Officers

FROM: B. Allan Benson, Acting Associate General Counsel

SUBJECT: Alternative Argument in the Withdrawal of Recognition Cases

In Lee Lumber and Building Material Corp., 322 NLRB No. 14, the General
Counsel in his brief to the Board as an alternative argument suggested that the
Board should consider overruling decisions such as Celanese Corp., 95 NLRB
664, which hold that an employer may lawfully withdraw recognition on the basis
of a good-faith doubt of a union’s majority status. In lieu thereof, the General
Counsel suggested that the Board should adopt a rule of law that no employer
may lawfully withdraw recognition from a certified bargaining representative
unless, at a time when the employer is still honoring its bargaining obligation, a
majority of the employees reject union representation in a secret-ballot election
conducted at an appropriate time and on the basis of a 30 percent showing of
interest. A copy of the General Counsel's brief in Lee Lumber will be made
available to each Region via electronic mail. In Lee Lumber, supra, at footnote
14 of its decision, the Board declined to address the above argument because
the parties and amici were not provided sufficient notice that the issue would be
a subject for consideration by the Board.

In view of the foregoing, and in order to present this legal theory to the
Board, the General Counsel will continue to rely on the above Lee Lumber theory
as an alternative argument to support otherwise meritorious withdrawal of
recognition allegations involving a certified union. Accordingly, Regions should
make this alternative argument in all cases where they would be issuing an
8(a)(5) and (1) withdrawal of recognition complaint under existing Board law
involving a certified union.

In such cases, we should, as part of the General Counsel’s opening
statement, indicate that we will be arguing the Lee Lumber theory as one of our
arguments. In new complaint cases, it is not necessary to include any new
allegations other than the language contained in the pleadings manual under
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Section 605.2(e), Withdrawal of Recognition. However, Regions may have found
it advisable, given the particular circumstances, to further plead that the
respondent lacked a good-faith doubt or that there was no actual loss of majority.
In these circumstances, the Region should also initially plead or amend an
outstanding complaint to include an allegation that the respondent has withdrawn
recognition from the certified union at a time when a majority of the unit
employees have not rejected the union in a secret-ballot election.

Notwithstanding the above, complaints should not issue where the only
basis to support the withdrawal of recognition allegation is the Lee Lumber
theory. Rather, the Regions should dismiss, and not hold in abeyance, any case
where the Region would dismiss the withdrawal of recognition allegation of the
charge under existing case law.

If you have any questions regarding this memorandum, please contact the
Division of Advice.

B. A.B.

MEMORANDUM OM 96-67



UNI TED STATES OF AMERI CA
BEFORE THE NATI ONAL LABCOR RELATI ONS BOARD

LEE LUMBER AND BUI LDI NG MATERI AL CCRP

Enpl oyer
and Case 13- CA-29377

CARPENTER LOCAL NO 1027,

M LL- CABI NET | NDUSTRI AL DI V.,
a/ w UNI TED BROTHERHOOD OF
CARPENTERS AND JO NERS OF
AMERI CA, AFL-CI O

Charging Party

CENERAL COUNSEL' S PQOSI TI ON STATEMENT
ON RECONSI DERATI ON BY THE BQARD

On February 7, 1995, and February 16, 1995, the
Nat i onal Labor Rel ati ons Board advised the parties it w shed
to hear oral argunent in this case on March 13, 1995, and
that pre-argunent briefs were due March 6, 1995. In
response, the General Counsel submts the follow ng position
statenent:

STATEMENT OF THE | SSUES

1. Wether the Conpany was barred from w t hdraw ng
recognition fromthe Union because it did not repudiate its
prior unfair |abor practices in a tinely and effective
manner .

2. Wether the Conpany was barred from w t hdraw ng
recognition fromthe Union because that w thdrawal occurred
prior to the enpl oyees’ expressing their desires in a secret

bal | ot el ecti on.
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3. Whether an affirmative bargaining order is the
appropriate renedy for the Conpany’s protracted unl awf ul
refusal to recogni ze the Union.

| . STATEMENT OF FACTS

The pertinent facts, as set forth in the Board's

initial decision,1l are as follows. In order to facilitate
conparison with the briefs previously submtted, references
are to the slip opinion.

In 1988, follow ng a Board-conducted el ection,
Carpenter Local 1027, MII|-Cabinet Industrial Division, a/w
the United Brotherhood of Carpenters and Joi ners of
Aneri can, Chicago and Northeast Illinois District Council of
Carpenters, AFL-CIO ("the Union") was certified as the
representative of the mll shop enpl oyees at the Conpany's
Chicago facility. The parties signed a collective-
bar gai ni ng agreenent that was effective from My 26, 1989,

t hrough May 25, 1990. (ALJD 3.)

On February 1, 1990, the Union requested bargaining for
a new agreenent. Not having received a definite date for
the start of negotiations, the Union eventually sent a
letter stating that, if it did not hear otherwi se, it would
conme to the Conpany’'s offices on April 11 to begin
bar gai ni ng. However, on March 20, enployees filed a
petition to decertify the Union with the Board. Although

the Conpany did not participate in the preparation or

1 Lee Lunber & Building Material, 306 NLRB 408 (1992).
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circulation of the decertification petition or otherw se

unl awful | y encourage the decertification activities (D& 3,
ALJD 9), the Conpany did assist the three enpl oyees invol ved
in the delivery and processing of the petition at the Board
regional office by providing themwith paid tine off to file
the petition and by reinbursing them $7.00 for parking at
the Board's office.

Based on the March 20 decertification petition, the
Conpany refused to bargain with the Union on and after Apri
11. The Conpany admitted that it did not know how many
enpl oyees had signed the petition. (D& 3, ALJD 3-4, 15-
21.) The Conpany |ater changed its m nd and agreed to
bargain with the Union. The parties commenced negoti ati ons
on May 23 and were nearly in conpl ete agreenent when, on
July 2, 1990, enployees presented the Conpany with a second
petition, signed by a mgjority of enployees in the unit,
stating they "will not continue to be represented by any
uni on" and that they were "hereby decertify[ing] Carpenters
Uni on Local 1027." On the basis of that July petition, the
Conpany wi thdrew recognition fromthe Union the foll ow ng
day. (ALJD 28, 30.)

The Board found, in agreement with the adm nistrative
| aw j udge, that the Conmpany unlawfully provi ded assi stance
to the enpl oyees who filed the decertification petition by
granting them paid | eave and rei nbursing their parking (D&
3). The Board also agreed with the judge that the Conpany

viol ated the Act by del ayi ng negotiations for six weeks on
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the basis of the decertification petition (D& 3, ALJD 21).
As the judge noted, the Conpany "had no idea" whether a
majority of the enployees in the unit signed the petition,
and, in any event, their signatures "nerely expressed a
desire for an election . . . ." (ALJD 20-21), citing
Dresser Industries, Inc., 264 NLRB 1088 (1982), and RCA De

Caribe, Inc., 262 NLRB 963 (1982).

In further agreenent with the judge, the Board
concl uded that the Conpany's unlawful assistance to the
decertification novenment and its six-week delay in
bargai ning tainted the second petition and therefore nade
unl awf ul the Conpany's w thdrawal of recognition (D& 3 n.
15). In finding taint, the judge eval uated the evi dence

under the standards set forth in Querdon |Industries, 218

NLRB 658, 661 (1975), and NLRB v. Nu-Southern Dyeing, 444

F.2d 11, 15-16 (4th Gr. 1971). That is, the judge
recogni zed that taint is shown only if the unfair |abor
practices are "of such a character as to either affect the
Uni on's status, cause enpl oyee disaffection or inproperly
affect the bargaining relationship itself,” and that to
avoid a bargai ning order, an enployer nust show that the

violations "did not significantly contribute" to a | oss of

majority status (ALJD 31-32).2

2 The Board also agreed with the judge that the Conpany had
unlawfully failed to respond fully to the Union's request
for health insurance cost data (ALJD 22-25). However, the
Board and the judge agreed that this violation did not
taint the petition because the Conpany's nonconpliance
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Wth respect to the unl awful assistance, the judge
noted that the Conpany had sent a "nessage of approbation”
by granting enpl oyees paid |leave to file the petition. The

j udge al so concl uded, based in part on additional violations

| ater disnissed by the Board, 3 that the assistance was a
"signal tending to convince those involved in this, and any
future effort to repudiate the Union, that the [Conpany]
openly endorsed their venture." (ALJD 16-17.) Concerning
the delay in bargaining, the judge noted that it had caused
“an irreparable loss of time" and was a "serious breach in
t he negotiations" (ALJD 20-21). He concluded that the
“unrenedied illegalities" would "offer the nost |likely cause
of the Union's loss of majority" and that "it [was] entirely
possi bl e that [the six-week delay] not only contributed to
renewed frustration with coll ective bargai ni ng, but
prevented the Union fromneutralizing doubts and restoring
confi dence anong represented enpl oyees by offering the
t angi bl e assurances evident froma new contract" (ALJD31).
To remedy the Conpany's unl awful w thdrawal of

recognition, the Board entered a cease and desi st order and,

was "marginal" and enpl oyees were unaware of or
unconcer ned about the dispute (D& 3 n. 15, ALJD 32 n. 45).

3 The Board did not adopt the judge's finding that the
Conmpany viol ated the Act by meking certain remarks about
profit-sharing and giving enpl oyees general instructions
about the filing of a decertification petition shortly
before the close of the wi ndow period for filing (D&O 2-
3).
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affirmatively, required the Conpany to recogni ze and bargain

with the Union and to post a notice to enpl oyees (D&O 3-4).
ARGUMENT

The threshold question on reconsideration is whether
the Board correctly found that the Conmpany unlawful |y
wi t hdrew recognition fromthe Union on the basis of the
July 1990 decertification petition signed by a majority of
the bargaining unit. |If the Board reaffirnms its original
unfair |abor practice finding, the Board nust then decide
whet her an affirmative bargaining order precluding a
decertification election for a reasonable period is an
appropri ate renedy.

W submt there are two separate grounds on which the
Board should reaffirmits prior unfair |abor practice
findings. W further contend that an affirmative bargaining
order is the appropriate renedy if the Board reaffirns its

prior unfair |abor practice findings.

L The Company Was Not Privileged To
Withdraw Recognition From The Union
Because It Did Not Repudiate Its Prior Unfair
Labor Practices In A Timely And Effective
Manner

The first ground upon which we would ask the Board to
reaffirmits unfair |abor practice finding rests on the
foll owi ng proposition, which is our initial answer to the
guestion that the Board posed for oral argunent: An
enpl oyer that unlawfully refuses to recogni ze and bargain

wi th an i ncunbent union but that |ater recogni zes and



-O-

bargains with the union may not lawfully w thdraw
recognition unless, at a bare mninum the enpl oyer has
first repudiated its prior unfair |abor practice in a manner
sufficiently tinely and effective to repair the injury to
enpl oyee rights caused by its disruption of the bargaining
process. The proposed standard conbi nes the teaching of two

i nportant Board decisions, Karp Metal Products Co., 51 NLRB

621, 624-627 (1943), enf'd nmem OCct. 23, 1943, cert. denied,

322 U.S. 728 (1944)(“Karp”), and Passavant Menorial Area
Hospital, 237 NLRB 138 (1978)(“Passavant”).

In Karp, the Board fully explained its reasons for
thinking that a refusal to recognize and bargain is a
serious interference with the right of enployees to have

representatives of their own choosing:

Enpl oyees join unions in order to secure
col l ective bargaining. Wether or not the
enpl oyer bargains with a union is normally
decisive of its ability to secure and retain
its menbers. Consequently, the result of an
unrenedi ed refusal to bargain with a union
standing alone, is to discredit the
organi zation in the eyes of the enployees, to
drive themto a second choice, or to persuade
t hem t o abandon col | ective bargai ning
al t oget her.

51 NLRB at 624 (italics added)(footnote omtted). The
Board's assessnent of the serious harmto enpl oyee rights
fromunlawful refusals to bargain was endorsed by the

Suprene Court in Franks Bros. Co. v. NLRB, 321 U S. 702, 704
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(1944) (“Franks Bros.”) and properly still guides the Board's

deci si ons. 4

Karp |ikew se expresses the Board’' s experienced
j udgnment concerni ng what nust be done to renmedy a w ongf ul
refusal to bargain, nanely, there nust be sufficient good
faith bargaining to assure enpl oyees that their choice of a
bar gai ni ng representative will be respected by their
enpl oyer, thereby restoring the conditions of enployee free

choice that were unlawfully inpaired. 51 NLRB at 626-627 &

n. 11.°
Al so rel evant here is the Passavant standard, which the

Board uses to evaluate the effectiveness of an enpl oyer’s

4 E.g., Mdway Golden Dawn, 293 NLRB 152, n. 21 (1989)
enpl oyer’ s open avoi dance of incunbent union’s attenpt to
begi n contract renewal negotiations over a two-nonth
period “strikes at the heart of the Union's legitinmate
role as representative of the enployees” and “woul d
i kely have contributed to the Union’s | oss of standing
anmong unit enpl oyees, thereby rendering unreliable the
[ enpl oyees’ decertification petition]”); Louisiana-
Pacific Corp., 283 NLRB 1079, 1080 (1987), enf’'d, 858
F.2d 576, 578-579 (9th G r. 1988)(successor’s two-nonth
refusal to negotiate followng its hiring of a
representative conpl enment underm ned any objective basis
it otherwi se had for doubting the union’s mgjority
st at us)

5 Accord, Franks Bros. Co. v. NLRB, 321 U S. 702, 704
(1944); Geat So. Trucking v. NLRB, 139 F.2d 984, 985-986
(4th Gr. 1944); Sakrete of Northern California v. NLRB
332 F.2d 902, 908-910 (9th Cr. 1964), cert. denied 379
U S 961 (1965); NLRB v. G oendyke Transport, Inc., 417
F.2d 33, 35 (10th Gr. 1969), cert. denied 397 U S. 935
(1970); WIllians Enterprises, Inc., 312 NLRB 937, 939-942
(1993). See also Bishop v. NLRB, 502 F.2d 1024, 1029-1032
& n. 10 (5th Gr. 1974)(approving the Board's "bl ocking
charge” rule precluding decertification elections in
ci rcunst ances where an enployer's unrenedied refusals to
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vol untary repudiation of an alleged interference with

enpl oyees’ organi zational rights. 237 NLRB at 138-139.

Al t hough fashioned to evaluate attenpts to repudiate threats
and ot her coercive conduct prior to an election, the
Passavant standard serves as a benchmark for measuring the
adequacy of voluntary efforts to cure an unlawful refusal to

bargain. As recently summarized in Gaines Electric Co., 309

NLRB 1077 (1992), for a repudiation to be effective under

Passavant,
it nmust be tinmely, unanbiguous, specific in
nature to the coercive conduct, and
adequately published to the enpl oyees
involved. 1In addition, it nust set forth
assurances to enployees that no interference
with their Section 7 rights will occur in the
future, and in fact there nust be no unl awf ul
conduct by the enployer after publication of
t he repudi ati on.

1d. at 1081.6

Appl yi ng the proposed standard to the facts previously
found, the Board should find that the Conpany was not
privileged to withdraw recognition fromthe Union in July

1990 because it did not repudiate its prior unfair |abor

practices in a timely and effective manner.’ Accordingly,

bargain tended to erode majority support for collective
bar gai ni ng) .

6 Accord, Stanton Industries, Inc., 313 NLRB 838, 848-850
(1994); The Broyhill Co., 260 NLRB 1366 (1982).

7 In so arguing, we do not contend that because the Conpany
comm tted subsequent violations of Section 8(a)(5) by
failing to conply with certain union information
requests, it is thereby precluded, by analogy to
Passavant, fromclaimng to have effectively repudiated
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as the Board previously found (D& 3 n. 15), the Conpany’s
refusal to bargain was not “cured” at the tine of the
enpl oyees’ second decertification petition. D& 3 n. 14.

To begin with, as summari zed above and as set forth in
the prior decisions of the judge and the Board, the Apri
11-May 23 hiatus in bargaining that the Conpany clains to
have cured occurred against the foll owi ng background: an
Oct ober 1988 Board certification of the Union as the
enpl oyees’ representative; a one-year initial contract
schedul ed to expire on May 25, 1990; the Union’s February 1
request for an agreed-upon date for starting contract
renewal talks; and--the Union having received no definite
reply fromthe Conpany as to dates--a March 26 letter
stating that the Union would appear for negotiations on
April 11 unless notified otherw se.

Cont enpor aneously, as the result of unfounded runors
that the Union planned to demand that a uni on pension plan
be substituted for an existing profit-sharing plan, unit
enpl oyees filed a March 20 petition seeking a

decertification election. After receiving notification of

its six-week refusal to bargain through subsequent good
faith bargaining. The judge expressly found that the

i nformation request refusals were “technical violations
whi ch had no causative influence upon |oss of majority.
(ALJD 32 n. 45.) The judge continued (id.):

The unavailability of such information was a behi nd-t he-
scenes affair which, if known by enpl oyees, was a m nor
matter of negligible concern. Reasonably viewed, these
unfair | abor practices neither contributed to a delay in
reaching an ultimte accord, nor otherwi se contributed to
enpl oyee di scontent.
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that petition, the Union nmet with the enpl oyees and heard
their concerns. As evidenced by the issues that the Union
put on the table in an April 30 letter to the Conpany
(witten in response to the Conpany’'s admtted rejection of
the Union's April 11 bargaining demand and its admtted

refusal to bargain until the decertification proceedi ng was

resol ved (ALJD 21; Tr. 313-314)),8 the Union attenpted to
address those concerns by bargai ning for inproved nedi cal

i nsurance, upgraded job classifications, a new training
program and increased wages. Before those unlawfully

del ayed negoti ati ons were conpl et ed--but when, by the
Conpany’ s adm ssion, they were on the verge of success (ALJD
31; Tr. 337-338 )--a second decertification petition was

si gned by enpl oyees and the Conpany broke of f negoti ations
for the second tinme in |less than three nonths.

In the foregoing circunstances, the Conpany’'s delay in
rescinding its April 11 refusal to bargain is fatal to its
claimto have cured that unfair |abor practice through |ater
bar gai ni ng, since, as the judge previously found, “its
earlier conduct resulted in an irreparable |oss of tine”
(ALJD 20). The record evidence supports the judge's

conclusion that the six-week hiatus was “a serious breach”

(ALJD 21) that “not only contributed to renewed frustration

8 Not wi t hst andi ng t hat admi ssion, the Conpany continues to
maintain that it merely “requested” postponenent of
negoti ati ons and that the Union “acqui esced” in that
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wi th collective bargai ning, but prevented the Union from
neutralizing doubts and restoring confidence anong
represented enpl oyees by offering the tangi bl e assurances
evident froma new contract” (ALJD 31).

Wien viewed fromthe perspective of Karp and Franks
Brothers, the Conpany’'s claimthat a six-week delay at a
critical juncture in a bargaining relationship is cured by
| ater bargaining is no nore than an attenpt to reap the
benefit of the denoralizing consequences of delay on the
supporters of collective bargaining. Wen viewed fromthe
per spective of Passavant, noreover, it is striking that
al t hough on May 9 the Conpany effectively acknow edged to
the Union that the law obliged it to recede fromits Apri
11 refusal to bargain for a new contract (ALJD 20; G C. Exh.
9), the record is barren of evidence that the Conpany took
any conparable step to publish its repudiation of its
unl awf ul conduct to enployees or to give themthe requisite
assurances that their Section 7 right to collective

bar gai ni ng woul d be respected as fully as their right to

refrain. 9

request. Enployer’s Position Statenment on Reconsi deration
at 36- 38.

9 The Conpany argues that “there is no evidence in the
record indicating that any bargaining unit enpl oyee was
aware of Lee Lunber’s [April 11] request [sic] to defer
meeting wth the Union, or that the start of negotiations
had been delayed in any way.” Enployer’s Position
Statenment on Reconsideration at 29 (enphasis in
original). The notion that a 14-person unit that was
actively concerned about the contract renewal
negoti ations (Tr. 235-236, 303, 373), in contact with
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I n addition, although the Conpany woul d have the Board
disregard its prior finding (D& 3, ALJD 15-18) that the
Conmpany interfered with enpl oyee free choice by unlawfully
assisting in the filing of the March 20 decertification
petition, that finding is relevant to the Board' s assessnent
of whether the Conpany’s post My-23 bargai ning was a

sufficient repudiation of its earlier unfair |abor

practices. Contrary to the Conpany's argunent, 10 jts
failure ever to repudiate its unlawful assistance prior to
t he second decertification petition in July further

underm nes its claimthat, because of its subsequent

top managenent several times a week (Tr. 359-360, 364),
in frequent contact with Board agents investigating the
unfair | abor practice charges (Tr. 340-341, 231-233,

118), and neeting with union officials on the m Il shop
floor (Tr. 254-255, 370-373) was unaware that the Conpany
had, by its own adm ssion, flatly refused to bargain with
the Union so long as the March 20 decertification
proceedi ng was unresolved (ALJD 21; Tr. 313-314), is
difficult to credit. The Conpany’s inprobable claimis,
in any event, irrelevant. As has been recogni zed since
Karp and Franks Bros., the ability of enpl oyees who favor
collective bargaining to maintain majority status is
dependent on their designated representative’ s success in
negoti ation. For that reason, enployer stalling tactics
that materially inpair a union’s ability to show results
injure those enpl oyees’ organi zational rights regardless
of their imredi ate know edge of that injury. Regardless
of know edge, it is still true, as the judge found here,
that the hiatus in bargaining “prevented the Union from
neutralizing doubts and restoring confidence anpong
represented enpl oyees by offering the tangible assurances
evident froma new contract.” (ALJD 31.)

10 Enpl oyer’s Position Statenment on Reconsideration at 31-
36.
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bar gai ni ng, the second petition is a reliable neasure of the

enpl oyees’ representational desires. 11

The Conpany argues, anong other things, that its
conpensation of three petition-signers for the several hours
t hey spent delivering or otherw se processing the
decertification petition and its rei nbursenment of their
par ki ng fee cannot be deened unl awful assistance because the
t hree enpl oyees did not know they woul d be conpensated until
after the petition had been filed and processed. The
Conpany’ s argunent takes no adequate account of the Board's
prior finding that the paynents in question were not in
accord with existing practice, under which the cost of any
| engt hy absences during the work day was nornally borne by
t he enpl oyees thensel ves, and that the paynents therefore
constituted a special benefit that conveyed the Conpany’'s
approbation and support of the decertification effort. Such
paynents can create a sense of obligation on the part of
enpl oyees to carry through with the decertification effort

they started. Cf. NLRB v. Savair Mg. Co., 414 U S. 270,

278 (1973); Teansters Local 420 (G eqqg Industries), 274

NLRB 603, 604 (1985).
If the gift of $16 jackets or the paynment of excessive
conpensation to el ection observers can be deened grounds for

setting aside a secret ballot election, as is the case under

11 In so arguing, we do not question the validity of the
Board’ s earlier finding that the enpl oyees’ preparation
of the March 20 decertification petition was not tainted
by any unfair |abor practice (D&O 3).
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current |aw, 12 payments |ike those made by the enpl oyer here
(and which it has never repudiated) are surely grounds for
guestioning the reliability of an open petition. That is
especially true where that financial assistance was foll owed
by a six-week unl awful refusal to conmrence bargaining for a
new contract.

For the foregoing reasons, we subnmt that the Conpany’s
post-May 23 conduct was insufficient to cure its prior
refusal to bargain or its unlawful financial assistance to
t he enpl oyees involved in the decertification effort.

Havi ng done nothing tinely and effective to restore the
conditions for enployee free choice that its earlier unfair
| abor practices had di m ni shed, the Conpany could not rely
on the July petition to ternmnate its bargaining

rel ati onshi p.

I[I.  The Company Was Not Privileged To
Withdraw Recognition From The Union
Because That Withdrawal Occurred Prior To
The Employees’ Expressing Their Desires In A
Secret Ballot Election

The argunent in the precedi ng section was based on the
Board's prior findings and inferences in this case and its
exi sting precedents. |If the Board is disposed to reaffirm
its previously stated views, it need not proceed further in

this section. W acknow edge, however, that this is a case

12 Easco Tools, Inc., 248 NLRB 700 (1980)(paynents to
el ection observers); Owen-l1llinois, Inc., 271 NLRB 1235
(1984) ($16 j ackets).
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where it is open to the Board reasonably to take a different
approach fromthat expressed in fornmer cases. See,

generally, Consolo v. FMC, 383 U. S. 607, 620 (1966) (noting

that “the possibility of drawi ng two inconsi stent
concl usions fromthe evidence” does not inpugn the
reasonabl eness of the inference drawn by the admi nistrative

agency); NLRB v. Lovejoy Industries, Inc., 904 F.2d 397,

401-402 (7th Cr. 1990)(noting that the statute gives the

Board considerable |atitude in determ ning what kind of

m sconduct precludes the holding of a fair election).
Specifically, it has been argued that while a |long-term

refusal to bargain with an incunbent union nmay denorali ze

enpl oyees and inpair free choice, a short-termrefusal is

not such a serious interference as to block the holding of a

secret ballot election. See Joan Flynn, A Triple Standard

at the NLRB: Enployer Challenges to an |ncunbent Union, 1991

Wsc. L. Rev. 653 at 681, 700-702 (1991). That viewpoint,
al t hough doubtful on the facts presented here for the
reasons argued above, does have anal ogies in Board precedent
that, in appropriate circunstances, has found parti al

wi t hdrawal s of recognition insufficient to preclude a fair

el ectionl3 or unilateral actions not amounting to a conplete

wi t hdrawal of recognition as not serious enough to require a

traditional affirmative bargaining order.14 Furthernore,

13 Enpresas Inabon, Inc., 309 NLRB 291 (1992).

14 Angelica Corp., 276 NLRB 617 at n. 2 (1985), discussed in
St. Agnes Medical Center v. NLRB, 871 F.2d 137, 148-149
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that viewpoint is germane to one of the issues that the
Board addressed with its Labor and Managenent Advi sory
Panel s on October 25 and Cctober 27, 1994, nanely, whether
the Board s current policy of blocking nost representation
petitions when unfair |abor practice charges have been filed
shoul d be conti nued.

The facts of this case, noreover, do provide sone
support for the Conpany’'s claimthat its post-My 23
bargai ning with the Union was adequate to assure its
enpl oyees that their right to bargain collectively through
representatives of their own choosing woul d be respect ed.
The evidence is undisputed that the parties net in five
di fferent bargai ning sessions (May 23, May 30, June 7, June
19, and June 25). There is no allegation that the Conpany
did not bargain in good faith. To the contrary,
negoti ati ons were productive and the judge accepted the
Conpany’ s assessnent that the parties had al nost reached a

conpl ete agreenent shortly before the second decertification

petition (ALJD 21, 31; Tr. 337-338).15 There also is

(D.C. Cr. 1989), and in McCarty Processors, 292 NLRB
359, 373 (1989), enf'd nem 896 F.2d 551 (5th Cr. 1990).
But see Guerdon Industries, 218 NLRB 658, 660-662, 673-
674 (1975); Mental Health Services Northwest, 300 NLRB
926, 929 (1990).

15 ¢f. Tajon, Inc., 269 NLRB 327, 328 (1984)(where, in the
context of concluding that 2-3 nonths of bargaining with
a voluntarily recogni zed union satisfied the “reasonabl e
time” requirenent, the Board enphasi zed that the
bar gai ni ng had produced “substantial agreenent on many
i ssues, with sonme inportant differences renaining, and no
i npasse” when the union lost its npjority status).
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evi dence that the Conpany permtted the Union to neet with
t he enpl oyees on the shop floor on paid working tine (Tr.
254- 255, 370-373). In addition, the enpl oyees were invited
to attend the May 30 bargai ning session and five did so (Tr.
328-330). The Board previously found that the initial Mrch
20 decertification petition, which was apparently signed by
12 of the 14 unit enployees (ALJD 14; G C. Exh. 16, 17), was
not the result of any unlawful encouragenent by the Conpany
(D& 3). Against that background, the fact that an
undi sputed majority of the enpl oyees renewed their
decertification efforts at a tinme when a contract was al nost
in hand could rationally be viewed as evi dence of
di ssatisfaction with union representation itself rather than
as a lingering effect of the Conpany’'s unlawful refusal to
bargain for a six-week peri od.

Because the foregoing facts would permt the Board to
di stinguish this case fromother cases in which a short

refusal to bargain was found sufficient to taint a |ater

decertification petitionl6--and on that basis find that,
under existing |law, the Conpany was privileged to w thdraw
recognition on the basis of the July 20 petition--we wi sh to
direct the Board's attention to features of this case and to
anonalies in existing | aw that suggest existing |aw shoul d
be changed. W subnmit that the tine has cone for the Board

to consider altering its longstanding rules that all ow -

16 See cases cited p.8 n. 4, supra.
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i ndeed encourage or sonetinmes even require--enployers to
break off or alter bargaining relationships wth i ncunbent

uni ons on recei pt of enpl oyee petitions |ike the July

petition at issue here.l7
The Board's current policy is in sonme tension with the
Suprene Court’s |ongstanding dictumthat an enpl oyer’s self-

hel p reliance on enpl oyee rights to break of f bargai ning

rel ationships is not conducive to industrial peace.18 The
Board's current policy, noreover, does little to encourage
enpl oyers to act in accordance with what the Suprene Court
has | ong thought to be the Board’s own view, nanely, “that
even after the certification year has passed, the better
practice is for an enployer with doubts to keep bargaining

and petition the Board for a new el ection or other

17 Cel anese Corp. of America, 95 NLRB 664 (1951) (wit hdrawal
of recognition may be justified by good faith doubt of
actual mpjority, as well as by evidence of actual |oss of
majority); Anderson Pharmacy, 187 NLRB 301, 303
(1970) (unl awful for enployer to enter new contract with
i ncunbent during insulated period when enpl oyer knew
there was a "serious question” about incunbent's majority
status); S.MS. Autonotive Products, 282 NLRB 36, 41-43
(1986) (enpl oyee petition denonstrates that incunbent has
lost its majority; 8(a)(2) bars enployer from closing
its eyes to that petition and executing a contract with
i ncunbent); Atwood & Morrill Co., 289 NLRB 794
(1988)(enp|oyer s wi thdrawal of recognition based on a
petition signed by a majority of unit enpl oyees during
pendency of a decertification case was |awful). Accord
NLRB v. New Associates, 35 F.3d 828, 832-835 (3d Gr
1994); NLRB v. Auciello Iron Wrks, Inc., 980 F.2d 804
(1st Cr. 1992); Chicago Tribune Co. v. NLRB, 965 F.2d
244, 250 (7th Gr. 1992).

18 Brooks v. NLRB, 348 U.S. 96, 103 (1954); Fall River
Dyeing & Finishing Corp. v. NLRB, 482 U S. 27, 50 n.16
(1987).
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relief.”19 Under the existing rules, enployers have broken
of f bargai ning relationships on the basis of |oss-of-

maj ority evidence that, after years of litigation, turns out
to involve no nore than a m staken view of the size of the
bar gai ni ng unit.20

Since a divided Board deci ded Cel anese Corp. of

Anerica, 95 NLRB 664 (1951)("“Cel anese”), there has been a

growi ng awareness that a secret ballot election, concededly

the best means of ascertaining enpl oyee free choice, 2l js

vastly to be preferred as a neans of decidi ng whet her an

i ncumbent union is still the choice of a majority. 22

| ndeed, sonme courts have voiced the suspicion that the
Board, while nomnally adhering to Cel anese’'s “good faith
doubt” standard, has acted on the view that only proof of

actual loss of majority will suffice to satisfy the good

faith doubt standard.23
There is good reason for the Board not only to actually

overrul e Cel anese’'s “good faith doubt” standard, but also to

19 Brooks v. NLRB, supra, 348 U.S.at 104 n. 18.

20 Hol | aender Mg Co., 299 NLRB 466 (1990), enf’'d 942 F.2d
321, 327-328 (6th Cr. 1991), cert. denied 112 S. C
(1992); Virginia Concrete Conpany, Inc., 316 NLRB No. 55
(February 8, 1995).

21 NLRB v. G ssel Packing Co., 395 U. S. 575, 602 (1969).

22 NLRB v. Cornerstone Builders, Inc., 963 F.2d 1075, 1077-
1078 (8th G r. 1992); Underground Service Alert, 315
NLRB No. 139, 148 LRRM 1145, 1147-48 (1994).

23 Johns-Manville Sales Corp. v. NLRB., 906 F.2d 1428, 1433
(10th Gr. 1990); Mngtree Restaurant, Inc. v. NLRB, 736
F.2d 1295, 1297 (9th Cr. 1984).
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go further and adopt the follow ng rule, which represents
our alternative answer to the question the Board posed for
oral argument: No enployer may lawfully w thdraw recognition
froma certified bargaining representative unless, at a tine
when the enployer is still honoring its bargaining
obligation, a mgjority of the enpl oyees reject union
representation in a secret ballot election conducted at an

appropriate tine and on the basis of a 30% show ng of

interest. 24

The present case well illustrates why the proposed rule
strikes a better balance of the conflicting interests than
the Board's current rules. The enpl oyees sel ected the Union
as their bargaining representative in Qctober 1988 in a
Board-certified election. The record shows that in March
1990, near the expiration of the Union's first contract,
enpl oyees conducted a “paper bag” poll in which yes or no
votes were cast with sonme effort a protecting secrecy and
that the Union prevailed in that poll (Tr. 244-245, 226,
228, 100-101). Later, that sanme nonth, an apparent majority

signed a petition that the judge found signified a desire

24 Different issues might be presented if, unlike here, a
uni on had never been certified. See NLRB v. Koenig lron
Wrks, Inc., 856 F.2d 1, 2-4 (2d G r. 1988). For
exanpl e, the issue whether an enpl oyer nust await the
certification of election results before w thdraw ng
recognition froman incunbent union m ght be resol ved
differently dependi ng on whether the union had been
certified initially. Cf. Underground Service Alert, 315
NLRB No. 139, 148 LRRM 1145, 1148 n. 8 (1994); WA
Krueger, 299 NLRB 914 (1990); M ke O Connor Chevrol et -
Bui ck- GMC, 209 NLRB 701 (1974), enf’nment denied, on other
grounds, 512 F.2d 684 (8th Cir. 1975).
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for a Board decertification election (ALJD 21; G C Exh.
16, Tr. 250). Then, in July, an enployee mgjority signed
the decertification petition that the Conpany relies on to
justify termnating its bargaining relationship (G C. Exh.
17) .

Wi ch expression of the enpl oyees’ views represents
their true representational desires? Wiy is decisive weight
given to the July open petition that did not even afford
enpl oyees the m nimal procedural protections of a pol

conducted in accordance with Struksnes Constr. Co., 165 NLRB

1062 (1967)--nmuch less the additional protection afforded by

the rul e25 that even a secret ballot poll conducted by an
enpl oyer is not fair or reliable if the incunbent union has
not been provided with advance notice of the poll? And why

is so much private and public effort devoted to

““specul ation and argunent’"26 about whether, in the face of

unrenedi ed unfair |abor practices, an open petition is an

accurate enough expression of enpl oyee free choice to

justify the i medi ate rupture of a bargaining relationship

t hat exi sted because of an expression of enpl oyee free

choice in a Board-certified election only two years earlier?
Existing |law, we submt, does not afford good enough

answers to the foregoing questions. No matter how the Board

25 Texas Petrochenicals Corp., 296 NLRB 1057 (1989),
nodi fi ed on other grounds 923 F.2d 398, 403 (5th G
1991); Lou’s Produce, Inc., 308 NLRB 1194, 1195 n. 6
(1992), enf’d mem 21 F.3d 1114 (9th GCr. 1994).

26 Karp, 51 NLRB at 627 n. 11
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resol ves the issue of whether or not the enpl oyees’ July
decertification petition was tainted, that kind of fact-

i ntensive, highly nuanced exam nation of the circunstances
in which an enpl oyee petition is sufficient evidence of |oss
of majority warranting enployer self-help is, on bal ance, an
exanpl e of m sdirected energy. As the District of Colunbia
Circuit observed generally about the good faith doubt

standard in Peoples Gas Sys. v. NLRB, 629 F.2d 35, 43, 44

(1980) :

The problemw th this case-by-case
approach is that both the enpl oyer and the
Uni on are subject to the shifting views of
t he menbers of the Board and the courts as to
what evidence is sufficiently “objective” and
convincing to denonstrate good faith
doubt . . . . Qoviously, an automatic right
to insist on an election . . . would not be
appropriate in wthdrawal of recognition
cases. Nevertheless, a clearcut, objective
standard governing the conditions under which
an enployer will be permtted to challenge a
Union’s status would seem preferable to the
present procedures and standards which | eave
both the Conpany and the Union in the dark as
to when a chall enge can be nmade, often
require years to resolve, and run a
substantial risk of frustrating actual
enpl oyee wi shes sinply because the Board is
not satisfied with the Conpany’'s ability to
identify and articulate the reasons for its
doubt about the Union’s support.

Accordingly, we submt, it is appropriate for the Board
to rethink the desirability of maintaining rules that invite
litigation directed at determ ning whether an inferior neans
of ascertaining enployee free choice should be allowed to
justify the rupture of a bargaining relationship. The

present case suggests that the present rules may not well
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serve either the interest in fostering enployee free choice
or the interest in stabilizing existing bargaining
relationships. |If the Conpany had conti nued bargai ni ng,
pendi ng the outcone of the election, after it received the
enpl oyees’ July petition, as we argue it should have, the
Conpany thereby would have renoved the principal reason for
claim ng that the pronpt hol di ng of a Board-conduct ed

el ection would be an unfair test of the Union’s majority

st at us. 27

The remaining violation that the Board found (and which
it remedied with a cease and desi st order and a notice
posting provision) was the Conpany’s financial assistance to
the three enployees involved in filing and processing the
March decertification petition. Putting to one side the
guesti on whet her that conduct which, as shown above, p. |,
woul d justify setting aside an el ection, should al so serve
to bl ock one, Passavant and its progeny provide all the
practical tools needed to renove such an obstacle to the
conduct of an election: whether or not the Conpany agrees
that the paynents were an interference with free choice, it
coul d neverthel ess agree to give the enpl oyees notice of the
charge and of the enployees’ undisputed right to exercise

free choice for or against union representation wthout

27 See Bishop v. NLRB, 502 F.2d 1024, 1029-1032 & n. 10 (5th
Cir. 1974) (approving the bl ocking of a Board
decertification election where an enployer's unrenedi ed
refusals to bargain tended to erode majority support for
col | ective bargai ning).
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interference, restraint or coercion. Cf. Stanton

| ndustries, Inc., 313 NLRB 838, 848-850 (1994). An enpl oyer

willing to give such notice could persuasively bl unt
objection to the pronpt conduct of an election. An enpl oyer
unwilling to give such notice is in a poor position to
object if an election is deferred on that account.

W t hout gai nsaying that the approach suggested here may
not have di sadvantages of its own and recogni zi ng that we
cannot precisely foresee all the consequences of changing
the Board' s traditional approach, we neverthel ess suggest
that a flat rule requiring that the enployer’s evidence of
loss of majority be tested in a secret ballot election
before withdrawal of recognition is permtted would be nore
consi stent with devel opi ng standards, nore easily
adm ni stered, and, inportantly, nore readily enforced under
both Sections 10(e) and 10(j) of the Act.

Three features of our proposed rule warrant brief
explanation. First, the [imtation that the enpl oyer who
woul d wi t hdraw recognition from an i ncunbent union nust
await the results of a secret ballot election held at an
“appropriate tinme” incorporates the settled body of Board
| aw associated with that phrase. W anticipate that the
i ssue of when a Board el ection should be bl ocked by unfair
| abor practice charges will continue to be the nost
controversial issue in that body of |law and recogni ze that
ot her cases may raise nore difficult blocking charge issues

than the relatively straightforward ones presented on the
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facts here. W see no escape fromthat difficulty other

than continuing (and refining) the Agency's commtnent to

exerci se sound di scretion in its blocking charge decisi ons28
and striving to resolve such issues as rapidly as possible.
The deci sive issue is whether, pending the outcone of that
i nvestigation, the representational status quo nust be
mai nt ai ned (as we propose) or whether it may be unilaterally
di srupted through enpl oyer self-help (as is the current
| aw) .

Second, the limtation that the enpl oyer who woul d
wi t hdraw recognition from an i ncunbent union nust await the
results of “a secret ballot election” is not intended to
restrict the parties to a Board-conducted el ection, but al so
contenpl ates the conduct of private elections in accordance
with procedures nmutually agreed to by the enpl oyer and the
i ncunbent union. Qur proposal does not contenplate,
however, that a unilateral enployer poll conducted in

accordance with the Board's Texas Petrocheni cals standard

would remain a valid basis for breaking off an existing
bargai ning rel ati onship. That enployer-controlled procedure
does not ensure that the incunbent union will have an
adequat e opportunity to rally its supporters.

Finally, in suggesting a rule that allows elections if
at | east 30% of the enpl oyees have expressed opposition to

bei ng represented by the incunbent union, we are proposing

28 See Big Three Industries, Inc., 201 NLRB 197, 197-198
(1973), aff’'d 497 F.2d 43 (5th Gr. 1974).
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that the 30% standard now applied to enpl oyee petitions be
applied to enpl oyer petitions as well--a position m d-way
between the Board's original view when Section 9(c)(1)(B) of
the Act was enacted and the current 50% standard set forth

in United States Gypsum Co., 157 NLRB 652, 654-656 (1966).

W assune that enployers will use Texas Petrochemical polls

to meet the proposed new standard for Board el ections, and
in the context of a newrule requiring enployers to continue
bargai ning with the incunbent during the pendency of any
el ection, we would propose that the Board change existing
law to permt such polls to be conducted when the enpl oyer
has objective reason for believing that a substantial nunber
of enpl oyees, at |east 30% no | onger desire union
representati on. Absent unusual circunstances, a vote of at
| east 30% agai nst continued union representation in the pol
woul d be conclusive of any claimthat the enployer |acked
reasonabl e grounds for conducting the poll.

Under the procedures proposed here, secret ball ot
el ections would be nore readily avail able to enpl oyers than
they are under present rules. The criticisns that the

Board's current standard for enployer-initiated elections is

unduly rigorous and unfair woul d thereby be elimni nated. 29

29 See NLRB v. Curtin Matheson Scientific, Inc., 494 U.S.
775, 797 (1990) (Rehnquist, C J., concurring); id. at
799-800 n. 3 (Blackmun, J., dissenting); NLRB v. Al bany
Steel, Inc., 17 F.3d 564 (2d Gr. 1994); Mnqgtree
Restaurant, Inc. v. NLRB, 736 F.2d 1295, 1297 (9th Gr
1984); Thomas Indus., Inc. v. NLRB, 687 F.2d 863, 867

(6th Cr. 1982); Joan Flynn, A Triple Standard at the
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The new restriction on enployer self-help would, by the sanme
t oken, be nore acceptable. On balance, we submt, such new
procedures woul d better serve the public interest than the
Board' s current approach.

| f the changes proposed here are accepted by the Board,
it nust then face the question whether retroactive
application of the new policy is appropriate. Generally,
adm ni strative agencies are entitled to apply newy adopted
policies retroactively if the adverse effects of that action
are outwei ghed by “the m schief of producing a result which
is contrary to a statutory design or to | egal and equitable

principles.” SEC v. Chenery Corp. 332 U S. 194, 203 (1947).

G ven the long history of the Board s Cel anese rule and
the indications in sone Board and court decisions that the
policy of the Act is served by enployer self-help in

refusing to bargain when the good faith doubt standard is
satisfied, 30 the Board obviously has the option to decide

that any new rul e shoul d be applied prospectively only. 31

NLRB: Enpl oyer Chall enges to an | ncunmbent Uni on, 1991
Wsc. L. Rev. 653, 690 (1991).

30 See cases cited supra, p.18-19 n.17.

31 See Al exander Linn Hospital Assn, 288 NLRB 103, 107
(1988), enf'd sub nom NLRB v. Wallkill Valley General
Hosp., 866 F.2d 632 (3d Cir. 1989) (di scussing the reasons
favoring prospective application of the new rule
announced in Dresser Industries, 264 NLRB 1088 (1982),
which al so had the effect of Iimting wthdrawals of
recognition fromincunbent unions). See generally NLRB
v. Bell Aerospace, 416 U. S. 267, 294 (1974)(affirm ng the
Board’ s power to announce prospective rules in
adj udi cat ed cases).
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We subnit, however, that here, as in Deklewa, 32 there are
ot her factors, perhaps |ess obvious, that justify
retroactive application.

First, the extent to which enployers could safely rely
on the Board' s Cel anese doctrine was at best uncertain. The
rul es thensel ves were clear, but, as indicated above, the
case- by-case application of those rules left “both the
Conmpany and the Union in the dark as to when a chal |l enge can
be made, often require[d] years to resolve, and r[a]ln a
substantial risk of frustrating actual enpl oyee

wishes . . . .” Peoples Gas Sys. v. NLRB, 629 F.2d 35, 44

(D.C. Gr. 1980). For that reason, applying the newrule to
pendi ng cases in which it is alleged that the enpl oyer has
violated the former rules would not expose nmany enpl oyers to
arisk of liability that they have not al ready antici pated.
Here, for exanple, the Conpany was found to have viol ated
the Act under the old rule and its liability would not be
altered if the Board reaffirmed that liability in whole or
in part on the basis of the new rule.

Mor eover, the grow ng doubts about the desirability of
enpl oyer sel f-hel p di scussed above, pp. 19-20, as well as

criticismof the Board's current standard by courts and

private parties, 33 foreshadowed the possibility that the

32 John Deklewa & Sons, 282 NLRB 1375, 1389 (1987), enf’'d
sub nom lron Wirkers Local 3 v. NLRB, 843 F.2d 770 (3d
Cr.), cert. denied 488 U. S. 889 (1988).

33 Peoples Gas Sys. v. NLRB, supra, 629 F.2d at 43 & n. 15
(questioning the consistency of the Board s adhering to a
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Board's rules m ght be nodified or reversed, thereby further

weakeni ng any claimof unfair surprise.34 | ndeed, as
argued above, the sanme policy justifications that

f oreshadowed t he changes we propose al so support the
conclusion that the burdens of the new rul e are outwei ghed
by the benefit of better acconmodating the policies of
stability and enpl oyee free choice. Finally, applying the
proposed new rules to all pending cases in whatever stage,
in accordance with the Board' s usual practice, wuld avoid
t he necessity of perpetuating, for an indefinite tinme, “the
adm nistrative and litigational difficulties” entailed by
the current |aw. Deklewa, 282 NLRB at 1389. For the
foregoi ng reasons, if the Board adopts the rul es proposed

here, it should apply themretroactively.

good faith doubt standard for withdrawal s of recognition
while rejecting that standard in the context of initial
recognition); NLRB v. Curtin Matheson Scientific, Inc.,
494 U.S. 775, 788 n. 8 (1990)(noting the AFL-CIO s
contention that Cel anese should be overruled and that the
Suprene Court has never passed on its validity); Joan
Flynn, A Triple Standard at the NLRB: Enpl oyer Chall enges

to an I ncunbent Union, 1991 Wsc. L. Rev. 653, 704

(1991) (“The NLRB' s current schene for regul ati ng enpl oyer
chal l enges t an incunbent union is an absol ute

shanbl es.”).

34 United Steelworkers v. NLRB, 983 F.2d 240, 245 (D.C. Cr
1993); NLRB v. Lyon & Ryan Ford, Inc., 647 F.2d 745, 757
(7th Gr.), cert. denied 454 U.S. 894 (1981). See also
Superior Bakery, Inc. v. NLRB, 893 F.2d 493, 498 (2d Cr
1990) (“In refusing to bargain with the Union, [the
enpl oyer] ran the risk that the Board might later find,
with the benefit of increased experience, a violation of
the | abor laws.”).
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[I.  An Affirmative Bargaining Order Is The
Appropriate Remedy For The Company’s
Protracted Unlawful Refusal To Recognize
The Union

|f the Board reaffirnms its prior finding that the
Company unlawfully w thdrew recognition fromthe Union in
response to the enpl oyees’ July petition, it nust then
deci de whether that violation warrants an affirmative
bargai ning order. For the reasons stated in our position

statenent in Caterair International, 31-CA-18702, submtted

this day and served on all the parties to this case, we
contend that the traditional affirmative bargaining order,
with its attendant bar of decertification petitions for a
reasonabl e period, is the appropriate renedy.

Briefly, regardl ess of whether a union was entitled to
a decertification bar at the tinme of the unfair | abor
practice, the Board justifiably includes such a bar as part
of its ordinary renedy for an unlawful refusal to recognize
that union. That renedial policy reflects the Board's
experi enced judgnent that an enployer’s unlawful refusal to
recogni ze a majority representative predictably causes
maj ority support to unravel. To neaningfully remedy that
injury to the organi zational rights of enployees, it is not

enough sinply to reseat the wongfully ousted representative
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and order the enployer to cease its wongful conduct.

Unl ess the sonetinmes | engthy process of proving that
majority rights were injured is to be the neans of
conpounding that injury, it is also necessary to afford the
ousted representative a reasonable period of stability
within which to reorganize its supporters and to negotiate a
col | ective bargaining agreenent.

In so vindicating the Section 7 rights of enpl oyees to
have representatives of their own choosing, the Board does
not restrict the rights of the enpl oyees opposed to
uni oni zati on nore than appears necessary to restore
conditions in which effective bargai ning m ght again be
possible and to afford the parties a fair chance to concl ude
a contract. After there has been sufficient good faith
bargai ning to denonstrate to enpl oyees that their right to
bargain collectively over the terns of their enploynent wll
be respected, then, the conditions of enployee free choice
havi ng been restored, enployees are free to change their
representational arrangenents.

In sum as the Board recently reaffirned, the
traditional decertification bar renedy is a reasonabl e
l[imtation on enpl oyee free choice that protects the rights
of the wonged enpl oyee majority that chose union
representation and prevents the enployer fromprofiting from
its owmn wongful injury to enployee rights. WIlians

Enterprises, Inc., supra, 312 NLRB at 940-942. There are no

speci al circunstances that warrant a different renedy here.
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Assuming that the Conpany will contend that the del ay of
this litigation is a special circunstance, that contention

was summarily rejected in NLRB v. Katz, 369 U S. 736, 748 n.

16 (1962). Accord, NLRB v. Wallkill Valley Ceneral

Hospital, 866 F.2d 632, 637 (3d Gir. 1989).35

35 There is no nerit to the statement in Texas
Petrochem cals Corp.v. NLRB, 923 F.2d 398, 404 n. 11 (5th
Cr. 1991), that NLRB v. Katz, supra, has been deprived
of precedential force by Congress’ anending the
Adm ni strative Procedure Act to require agencies to
adj udi cate cases within a “reasonable time,” 5 U S. C
§555(b). There is no material difference between the
| anguage of the APA as it existed in 1962 and the
substitute | anguage of the 1966 amendnent. Conpare the
Act of June 11, 1946, ch. 324, § 6, 60 Stat.240 (“Every
agency shall proceed with reasonabl e dispatch to concl ude
any matter presented to it”) with the Act of Sept. 6,
1966, P.L. 89-554, § 1, 80 Stat. 385, codified at 5
US C § 555(a) (“within a reasonable tinme, each agency
shall proceed to conclude a matter presented to it”).
That APA provision did not affect the Board' s authority
under Section 10(c) of the Act to issue renedial
bar gai ni ng orders.

The First Circuit’s reliance on delay to refuse
enforcenment of an affirmative bargai ning order in favor
of a certified incunbent union in NLRB v. lLaverdiere's
Enterprises, 933 F.2d 1045, 1054-1055 (1st Cr. 1991),
appears inconsistent with that Court’s previous decisions
recogni zing the injurious inpact of an unlawful refusal
to bargain on enployee free choice during the del ays of
litigation. See NLRB v. Franks Bros. Co., 137 F.2d 989,
994 (1st Cir. 1943), aff’'d 321 U. S. 702, 704-705 (1944)
and cases cited supra, p. 8 n. 5.




-36-

CONCLUSI ON
For the foregoing reasons, the General Counsel urges
that the Board reaffirmits prior decision and order in this
case.

Respectful |y submtted,

Frederick L. Feinstein, General Counsel
1099 14th St. N W

Washi ngton, DC 20570

(202) 273-3700

Joseph A. Barker, Deputy Regi onal
Att or ney

Regi on 7, National Labor Rel ations Board

477 M chi gan Avenue, Room 300

Detroit M 48226-2569

(313) 226-3202



